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N | 9 Aunuary 5. 1726. 
ANSWERS for Colonel Francis Charteris of Ampſ- 
field, to the Petition of Sir John Home of Ren- 
Ton. 1 FFT CORE; 
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TN the Year 1920. a Minute of Sale was executed betwixt the Petitioner on 
the one Part, and Pilliam Caddel for the Behoof of Colonel Charteris, 
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which Sir hn now reclaims. E 
And that your Lordſhips may the more diſtinctly apprehend the Caſe, the Pur- 
ſuer conceives it necefſary to lay before you a State of the Rights of 
theſe Lands, which the Petitioner purpoſely conceals, rightly judging, that his an- 
ly Hopes of Succeſs muſt lie in perplexiag and involving the Fact. „ 
Thee Lands of J hitecheſher were antiently Part of the Eſtate of Douglas of 
Lumsadean, and were in the 1671. appriſed by Sir. Daniel Carmichael from Ar- 
chibald Douglas the apparent Heir, for Payment of the accumulate Sum of 4900 
Atcrks, But this Diligence proceeded without any. ſpecial Charge to enter Heir. 
and compriſed likewiſe the Ettates of Lord Mordingtoun (for whom Lum 
only Cautioner) and Hume of Plendergheiſt, out of both which it is infern 
ſiderable Payments have been recovered: of the Sums in the Appriſing. j 2 
Thereafter, theſe Lands were diſponed by the ſaid Archibald Douglas to on. 
dam Nirbet, whoſe Seifin upon that Diſpoſition bears Nate 20 Februar 166 
and in eight Days thereafter, that is, the laſt Day of February 1692. Dorglaf Witfitels < 
was infeft upon a Precept from the Chancery, as Heir to his Father, which was pro- 
cured no Doubt by Miſbet, that it might accreſce to and complete his voluntary 
Kight and Infeſtment. e 71777 152% 08 Br 71d 
In 1676. after the Death ot Nicbet, ſundry Adjudications were deduced al. 42 
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Lands againſt his Heirs, whereof one at the Inſtance of the ſaid Archibald Dou- 
x Slate proceeding upon a patched up Decreet cognitionis cauſa obtained againſt 
"thoſe Heirs, before the Sheriffs of Edinbuagh, for Payment of 2000 Z. due by the 
fai Adam Nicbet to Douglas, as the Remains of the Price of the ſame Lands, and 
for. Payment of certain other Clampers, which Douglas muſtered together, to tho 
Extent of about 13000 L. Another of the Adjudications was led at the Inſtance of Mr. 
William Riadel, which is now come in the Perſon of Mr. Ame Colvil Advocate, and 
is the Fonndation of a Proceſs of Mails and Duties at his Inſtance, which was commen- 
dvd in 715. and wherein Compearanc was made for Sir Patrick Home the Petitio- 
ners Father and remains undetermined to this Day. And a third was deduced at 
tie Inſtance of Micbet's Relict, for Payment of certain Proviſions made to her in her 
> Compact of Marriage, - beſides ſeveral others, needleſs to be here. mentioncd. 
and in thefame Year . 1676. the ſaid Mr. William Riddel alſo appriſed theſe Lands 
PM £7: '{agof {aur denn, and raiſed and duly executed an Inhibition againſt 
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Bc os Ja. 1 78, Sir Daniel Carmichael obtai A Charter upon his Appriſing, and was 
e 25 Sir. Patrick Home purchaſed Sir Daniels Appriſing, as he did likewiſe 
ie faid Archibald Douglas of Lumsdean's Right; and in the Year 1687. was 
infeft apon a Charter under the Great Seal. How ſoon Sir Patrick attained to the 
- ——Poſſeffion does not appear, but tis certain Sir Daniel never was in Poſſeſſion, be- 
<auſein his Diſpoſition to Sir Patrick there is an expreſs Clauſe warranting the 
— whole Sums in the Appriſing to be ſtil] reſting owing, except 72 L. 
"Scots, as the Price of a Horſe and Mare, which had been poinded from the ſaid 
Archibald 1 the Queſtion before your Lordſhips, is, whether this Ap- 
pfißng of Sir Daniel s, with the Conveyances thereof, make up ſuch a ſufficient 

 Pragrefs, as the Purchaſer may with abſolute Security rely on? N 
e Obſervation made by the Colonel as to this Appriſing, was, that tho' it was 
led againſt Archibald Douglas while he was only apparent Heir, yet there did not 
proceed any ſpecial Charge to enter Heir. This Point your Lordſhips determi- 
ned in the Petitioner's Favours, and found, hat the ſubſequent Infeftment to Dou- 
glas of Lumsdean esould accre/te to, and ſupport the Appriſing, and what moved your 
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be LTordihips to be ol that Opinion, was, that as the Caſe was then underſtood, no o- 
ther Right or mid Impediment had interveened betwixt that Appriſing and the 
Infeftment. £7 | 


But, with Submiſſion, this was not the Point that lay before your Lordſhips. Co- 
- lonel Charteris did not demand an Interlocutor in jure, whether this was a good 
or a void Apprifing, becauſe whatever ſhould be your Lordſhips Judgment in this 
"Proceſs, that could not afterwards defend Colonel Charteris his Right, or have the 
Effect of a res judicata, againſt any other Farty who might afterwards call that 
Appriſing in queſtion ; but all that was pled for the Colonel, was, that this was ſuch 
à Defect in the Appriſing, and the Point of Law at leaſt, fo far doubtful, that he 
could not be obliged to rely upon it as a ſufficient Progreſs; and, at the ſame 
Time, he conceived himſelf not concerned to reclaim, becauſe, by the ſame In- 
-*terlocator, the Progreſs was found inſufficient, which was all he demanded. 
I The Colonel ſtill apprehends, that were there a proper Party to diſpute it, even 
„the general Point of Law would be, at leaſt, donbefal, whether an Appriſing, null 
at the Time it is deduced, as wanting a ſpecial Charge to enter Heir, can be ſup- 
pPlied by a ſubſequent Service and Infeftment in the Perſon of that Heir, becauſe 
= the. Brocard,” jus /uperveniens autori, cannot take Place, either according to the 
Meaning of it, except in the Caſe of voluntary Rights containing or im- 
- dg:Warrandice : The Colonel however is not under any Neceſſity to diſpute this 
ddt ie da appearing. otherwiſe than it was at that Time repreſented to your 
3 cordihipsz>for- the voluntary Conveyance to Adam Nisbet intervened betwixt Sir 
michaels Apptiſing and Archibald Douglas his Infeftment as Heir to his 
py e athers Weber's Seiſin is dated the 20 of February, 1672. and Archibald Dou- 
la- his Seiſin is dated only the laſt Day of the ſame Month ; and therefore, as the 
AAppriſing was, ab initio, null and void for Want of a ſpecial Charge, Douglas his 
Sein will not accreſce to it, nor ſupply it, but will accreſce to .Nzsbet's voluntary 
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But the Purſuer is in no Strait to find ſuch Defects in this Appriſmg, as to make | 
it of it {elf not a ſufficient Right to the Lands; for, beſides the Smalneſs of the gu- 
Sam for which it is deduced, and that it is informed Inſtructions might be recove- 
red of conſiderable Payments of theſe very Sums obtained out of the Eſtate of the 
| Lord Mordingtoun, and Hume of Plendergheiſt, there is not ſo mach as pro- 
duced one of the Grounds ot the Appriſing, without which it is of it ſelf no better 
than waſte Paper. wat VPV 

All the Queſtion therefore that remains, is, whether the Petitioner has acquired 
a Right to theſe Lands by Preſcription, in the Title ot the Charters and Seiſins fol · 
lowing upon that Appriſing, and ſuch a Right as the Purſuer can be obliged to ac- 
cept of, as a full and unquarrellable Right of Property, for which he pays too dear 
& ies, 5 | 3 T 
It has already been noticed, that no earlier Poſfeſſion can be pretended , in 


it is certain he was not infett till the Year 1687. 
The Purſuer therefore conceives, tliat he never 


«. exceptio temporis. 3 = | | 
Your Lordſhips perceive, that Mirbet's voluntary Right which was completed 
by Infefttment long before any Diligence followed upon this Appriſing, is, on 
many Accounts, unqueſtionably preferable to it. That Right again is affected 
by many of his Creditors, who are all of them intitled to compete with this Ap= + 
riſing. How many and how long Minorities may have interveened in the Per- 
4a either of the Heirs of Migbet, or of the Heirs of either of his Creditors, can- 
not be diſcoyered from any Record: All thoſe behoyed to be deduced from the 
Years of Preſcription, and the deducing but a few Months, would at this Hour, 
blow up the whole Progreſs; and as little does the Purſuer know what Inter- 
1 | ruptions may have been uſed by either of theſe, and beſides them, there are upon 
Record ſeveral Infeftments of Annualrent, a Note of Tome of them is hereto 
ſubjoined, and a private Payment of a few Annualrents would interrupt the - 


4 Preſeription; and fince that is the Caſe, your Lordſhips will judge, whether he 
$ above Deciſion does not, with the _ greateſt Force, apply to this Proceſs 

X whether the Colonel can, either in Law or Equity, be: obliged to rely, up&r 

- ; Writs now produced, as a ſufficient and unqueſtionableRighttc © 

1 But in the Third Place, to put the Matter beyond Diſpute,” a 

| ſome Time ago, produced in the Clerk's Hands, the above Procef: 

: Duties at Mr. Colvil*s Inſtance, depending before. the Lord Grun 

4 founded upon Mr. Ridges Adjudication againſt Nirbet, and his: | 
gainſt Lumiſdean, both in the Year 1676. This Proceſs was commenced in 1713. 
4 and in it there is actually Compearance for Sit Patrick Hume, when Sir Patrick's 
Y Right wanted at leaſt ten Years of Preſcription, and therefore; doubtleſs, he 
1 cannot plead it now. 9 9 4 MS 
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"Ie ek in the Petitioner s to dj, Ear Procehi a not teoifirarda. 


5 in the Regiſter of Interrhptions, for that is only 'neceflary” when a Summons is 
exeeęuted allenariyfor e and no further inſiſted i i. but where it comes the 
5 racer = a depending 8 Minutes and Interlocntors, then it does not Halt 
— u Statute; i - ea RANTS 
It is as little to: the. Þ Wanne Diſpolition by Luniſdear to Nivbet is = 
: produced, and for ought yet Jn may be loſt or deſtroyed, and that the Petiti- 
oner is raiſing a Reduction and Improbation of Riddel's Adjudication and Ap- 
priſing ; the Purſuer is nat obliged to wait the Fate and Iſſue of that Proceſs, as 
Four Lordſhips have already found by an expreſs Interlocutor in this Cauſe, and 
tho Nivhet's Diſpoſition, $5 not produced, et the Seiſin ſtands upon Record, 
and exen che Diſpoſition itſelt is acknowledged, and pretty fully recited by Lu- 
2 thkGranter; inthe: Adjuditation which he afterwards deduced a gainſt . 
„ ments amengſt other Debts, of 2000 L. as the Remaths of the" 
| of cke Lands. which. Adjudication by produded by the Fetitioner 


xc F Lamiſie 5 Diſpaſition to Sir Patrick ſerve for, becauſe he wk 
re Wiebt, and had then no other Right but as one of many Ad- 
ja rem Wiser Heirs, befides like wiſe that he then ftood inhibjte, and his 
| Right-pp riſed at Riddebs Inſtance. 
| e other Appriſings which * Patidner offers to- convey, one at Rid 
"Lone cancer at Beſee Arthur's Inſtance, both in the 1677. will not mend, the 
ter one Bit, for befides man) other Detects that can be ſhewn, if the Petiti- 
Oner Tounds oft theſe as :a Progreſ, neither of them are yet completed by In- 
" Feftment,/and tis wy that a Cart-load- of ſuch Writs will not make one ſuffi- 
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AT 3 n reſpect whereof; "tis hoped your Lordjbips twill Aer 
e Sp1ilc 2,45 ber Purſucr From further Diſputes concerning ſo deſective 
rr 4 Pragreſi, which by the Minute of Sale, ought to have 
ö DP ot,” + hb ear ren and refuſe the Deſire of the 
5 151 e Nx. GRANT, 


v of bs Incumbrances affecting the Lands / 
of Ww DitecDeſeer, which appear from the Records. 
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5: £5 General Regiſter of Seiſins. 


1680. Foli Eiſin, Mr. John King of Bogangreen and his Son, of the 
4 cone 15 S L f of Lumijtean Whitecheſter, &c. 


F 8 k Seifin, Mr. Mexander Crawford Son to Mr. Thomas Craw- 
2 "if 68. Fol 245 an Annualrent of 180 Merks ir the Lands of Lumiſ- 


mag W bitechefter. | 


3 
as; 1682. Fol. 303. Scifin, Jean Robertſon Spouſe to John Nibet Merchant 
, OPS” of the Lands of Lumiſdean, Whitechefter, &c. 


Seilin William Lager. of an Anawalrent of 174 n, 
1 Li ung my 9825 1 


5 ee Abt anet A head Rene of Auum Mirber, ad- 

— bs: land: of - 9 . to her of the Annualrent of 13000 
ber Contract of eee of all Years, bygone and in Time "= 
oh 8 i. 9 0G 
8 cation; 1 Hay of Tips againſt Crau of : 1 
deins theſe Lands for L. 25 . 3 
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D g Sir Jobs Lv nd his Spouſe again the Lord | 4 
e rr 2 which contains theſe Lande. 
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